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In the United States Court of Appeals for the 
District of Columbia 


No. 8458 

Guy T. Helvering, Commissioner of Internal Revenue, 

PETITIONER 

V. 

Syndicate Varieties, Ltd., respondent 

ON PETITION FOR REVIEW OF THE DECISION OF THE UNITED 
STATES BOARD OF TAX APPEALS 


BRIEF FOR THE PETITIONER 


OPINION BELOW 

The only previous opinion in this case is the memorandum 
opinion of the United States Board of Tax Appeals, which is 
not reported, but is set forth in the Appendix, infra, pp. 12-19. 

JURISDICTION 

This appeal involves an asserted deficiency in personal hold¬ 
ing company surtax in the amount of $20,949.50 and a twenty- 
five percent delinquency penalty of $5,237.38 for the year 1936, 
and is taken from a decision of no deficiency entered October 8, 
1942. (Appendix, infra.) The case is brought to this Court 
by petition for review filed January 7,1943 (Appendix, infra), 
pursuant to the provisions of Sections 1141 and 1142 of the 
Internal Revenue Code. 

QUESTION PRESENTED 

Whether a gain realized upon final liquidation of stock was 
from the “sale” of stock within the meaning of Section 351 (b) 

(l) 
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(1) (A) of the Revenue Act of 1936, defining income of a per¬ 
sonal holding company. 

STATUTES AND REGULATIONS INVOLVED 

Revenue Act of 1936, c. 690,49 Stat. 1648: 

Sec. 115. Distributions by corporations. 

***** 

(c) Distributions in Liquidation .—Amounts distrib¬ 
uted in complete liquidation of a corporation shall be 

treated as in full payment in exchange for the stock, 

♦ * * 

Sec. 351. Surtax on personal holding companies. 

(a) Imposition of Tax .—There shall be levied, col¬ 
lected, and paid, for each taxable year, upon the undis¬ 
tributed adjusted net income of every personal holding 
company a surtax equal to the sum of the following: 

[Table of rates omitted.] 

***** 

(b) Definitions .—As used in this title— 

(1) The term “personal holding company” means 
any corporation * * * if—(A) at least 80 per 

centum of its gross income for the taxable year is derived 
from royalties, dividends, interest, annuities, and (ex¬ 
cept in the case of regular dealers in stock or securities) 
gains from the sale of stock or securities, and (B) at 
any time during the last half of the taxable year more 
than 50 per centum in value of its outstanding stock is 
owned, directly or indirectly, by or for not more than 
five individuals. * * * 

***** 

(3) The term “adjusted net income” means the net 
income computed without the allowance of the divi¬ 
dend deduction otherwise allowable, but minus the sum 
of: 

***** 

(C) Losses from sales or exchanges of capital assets 
which are disallowed as a deduction by section 117 (d). 


3 


(4) The terms used in this section shall have the 
same meaning as when used in Title I. 

Treasury Regulations 94, promulgated under the Revenue 
Act of 1936: 

Art. 351-2. Classification of a personal holding com¬ 
pany .—* * * 

It is the nature of the gross income and the ownership 
of the outstanding stock which determine the classifica¬ 
tion as a personal holding company, and the several con¬ 
ditions with respect to both must be satisfied to bring a 
corporation within the classification. * * * 

***** 

Gross income is not synonymous with gross receipts. 
For example, in the case of a sale or exchange of prop¬ 
erty, it includes only the excess of the amount realized 
therefrom over the adjusted basis provided for in sec¬ 
tion 113 (b). It does not include gains which are not 
recognized under section 112(b). # * * 

***** 

(5) Gains from the sale of stock or securities. —The 
term “gains from the sale of stock or securities” applies 
to all gains (including gains from liquidating dividends 
and other distributions from capital) from the sale or 
exchange of stock or securities includible in gross income 
under Title I. * * * 

STATEMENT 

The facts were stipulated. The following statement is taken 
from the opinion of the Board of Tax Appeals which is set forth 
in full in the Appendix, infra: 

Taxpayer is a corporation organized under the laws of Great 
Britain with its principal office at Cranbourn Mansions, Cran- 
bourn, London, W. C. 2, England. During the year 1936 it did 
not have an office or place of business nor was it engaged in trade 
or business within the United States. 

During the last half of the year 1936 more than fifty percent 
in value of taxpayer’s outstanding stock was owned by five 
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individuals. All of taxpayer’s stockholders were nonresident 
aliens. 

At the beginning of the year 1936 taxpayer was the owner of 
7,414 shares of the capital stock of a domestic corporation known 
as Circle Dramatics, Inc. On or about December 24,1936, tax¬ 
payer surrendered its stockholdings for cancellation and said 
Circle Dramatics, Inc., was completely liquidated, with the re¬ 
sult that there was received by the taxpayer in 1936 securities, 
copyrights, cash and accounts receivable of the value of $213,- 
120.25. The cost of the stock of Circle Dramatics, Inc., owned 
by taxpayer was S74.060. The taxpayer’s gain in 1936 on 
liquidation of Circle Dramatics, Inc., was $139,060.25. 

During the year 1936 taxpayer did not receive from sources 
within the United States any profit other than the profit 
referred to in the preceding paragraph. 

Taxpayer has not filed federal income, excess-profits tax or 
personal holding company tax returns for the year 1936. 

The Board concluded that the Commissioner’s determina¬ 
tion of a personal holding company surtax deficiency and pen¬ 
alty was erroneous. 

STATEMENT OF POINTS TO BE URGED 

The Board of Tax Appeals erred: 

1. In holding and deciding that there is no deficiency in per¬ 
sonal holding company surtax, and no penalty for the calendar 
vear 1936. 

* * 

2. In holding and deciding that the profit derived by the tax¬ 
payer from the liquidation of Circle Dramatics, Inc., did not 
constitute “gains from the sale of stock or securities’’ within 
the meaning of Section 351 (b) (1) (A) of the Revenue Act 
of 1936. 

3. In holding and deciding that the taxpayer was not a per¬ 
sonal holding company, during the taxable year 1936, within 
the meaning of Section 351 (b) (1) of the Revenue Act of 1936. 

SUMMARY OF ARGUMENT 

Since the gain resulting here from the surrender of the stock 
in complete liquidation has been given the legal effect of gain 
from the sale of such stock in the Committee Reports, in the 
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Treasury Regulations, and by the Supreme Court, such gain 
should have been treated as personal holding company income 
as defined in Section 351. 


ARGUMENT 

The taxpayer was a personal holding company in 1936 

This case presents a problem of statutory construction. In 
defining the nature of the income, for purposes of imposing the 
personal holding company surtax, Congress merely provided 
generally that “gains from the sale of stock or securities” 
should be included. See Section 351 (b) (1) (A) of the Rev¬ 
enue Act of 1936, supra. In section 351 (b) (4), it was pro¬ 
vided that, “The terms used in this section shall have the same 
meaning as when used in Title I.” Accordingly, there would 
seem to be a legitimate legislative basis for Article 351-2 of 
Treasury Regulations 94, supra, which in terms specifically 
covers this case. However, in Rebsamen Motors, Inc. v. Com¬ 
missioner, 44 B. T. A. 36, which the Board relied on here, it 
concluded that the regulation was unauthorized and invalid 
because contrary to Section 115 (c) of Title I of the Revenue 
Act of 1936. This regulation provides that the term “gains 
from the sale of stock or securities,” as used in the first part of 
the section, applies to all gains from the sale or exchange of 
stock or securities (including gains from liquidating dividends). 

It is the Government’s position that since Congress included 
both dividends and gains from the sale of securities in the 
statutory definition of a personal holding company in Section 
351, and since the legislative history of Section 115 shows that 
Congress intended that a liquidating dividend should be treated 
as a sale of the stock rather than as a dividend, the gain here 
realized in the final liquidation was personal holding company 
income. It should be noted that Section 115 (c) was not ad¬ 
dressed to the problem of taxing holding companies. It had a 
quite different purpose and was only concerned with placing liq¬ 
uidating dividends in a different category from ordinary divi¬ 
dends. For this purpose it was a matter of indifference whether 
liquidating dividends should be called exchanges or sales. 
Either would have served the purpose of that section and there 
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is no basis for believing that Congress made a deliberate choice 
between them. In Section 115 (a) it was pointed out that it 
was immaterial whether the dividend in question was in money 
or in other property. It was then provided, in Section 115 (c), 
that if the distribution (in money or in property) was made 
in complete liquidation, the amounts should be treated “as in 
full payment in exchange for the stock.” If it had been neces¬ 
sary to classify the distribution precisely it would naturally 
have been called a sale because “exchange” implies reciprocal 
transfers of capital assets. Fairbank v. United States, 306 U. S. 
436. Since the pertinent Committee Reports used the terms 
sale and exchange separately and interchangeably, it was not 
intended to spell out any distinction in the statute. 

That no technical distinction was intended by Congress in 
classifying the nature of the gain resulting from a liquidating 
dividend is made apparent by reference to the legislative his¬ 
tory. In first proposing the enactment of Section 201 (c) of 
the Revenue Act of 1924, which was the predecessor of Section 
115 (c) of the Revenue Act of 1936, the following statement was 
made (H. Rep. No. 179, 68th Cong., 1st Sess., p. 11 (1939-1 
Cum. Bull. (Part 2) 241, 249)): 

Section 201 (c): (1) The existing law has no provi¬ 
sion similar to subdivision (c) of the bill, but the Treas¬ 
ury has construed the existing law as taxing liquidating 
dividends, not as capital gains, but as dividends subject 
to the surtax rates. The proposed bill, as did the 1918 
Act, treats a liquidating dividend as a sale of the stock to 
the corporation and recognizes the true effect of such a 
distribution. 

A similar statement was made by the Senate Finance Com¬ 
mittee (S. Rep. No. 398, 68th Cong., 1st Sess., p. 11 (1939-1 
Cum. Bull. (Part 2) 266,274)): 

Section 201 (c): (1) The existing law has no provi¬ 
sion similar to subdivision (c) of the bill, but the Treas¬ 
ury has construed the existing law as taxing liquidating 
dividends, not as capital gains, but as dividends subject 
to the surtax rates. The bill treats a liquidating divi- 
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dend as a sale of the stock, with the result that the gain 
to the taxpayer is treated not as a dividend subject only 
to the surtax but as a gain from the sale of property 
which may be treated as a capital gain. The treatment 
of liquidating dividends under the bill is substantially 
the same as provided for in the Revenue Act of 1918. A 
liquidating dividend is, in effect, a sale by the stock¬ 
holder of his stock to the corporation; he surrenders his 
interest in the corporation and receives money in place 
thereof. Treating such a transaction as a sale and 
within the capital gain provisions is consistent with the 
theory of the Act and, furthermore, is the only method 
of treating such distributions which can be easily 
administered. 

In White v. United States, 305 U. S. 281, the Supreme Court 
reviewed the legislative history of this statute and concluded 
that (p. 291): “section 115 (c) requires the tax in case of liqui¬ 
dations to be computed upon the same basis as in case of sales 
of the stock, * * Throughout its opinion in the above 

case the Supreme Court used the term “sale/” attaching no 
significance to the fact that Section 115 (c) referred expressly 
to the term “exchange,” rather than the term generally used, 
“sale or exchange.” 

In the earlier case of Hellmich v. Heilman, 276 U. S. 233, the 
Supreme Court likewise pointed out that (p. 237)— 

The gains realized by the stockholders from the distri¬ 
bution of the assets in liquidation were subject to the 
normal tax in like manner as if they had sold their stock 
to third persons. * * * 

In the light of this legislative history, administrative inter¬ 
pretation, and judicial treatment, the attitude of the Board of 
Tax Appeals in this case seems unduly narrow. In Rebsa- 
men Motors, Inc. v. Commissioner, 44 B. T. A. 36, affirmed 
128 F. 2d 584 (C. C. A. 8th), on which the Board here relied, 
the Board was of the opinion that while Section 115 (c) might 
justify the designation of a distribution of a liquidating divi¬ 
dend as an exchange, it did not warrant the extension made in 

516260—4S-2 
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the regulations of the term “sale” in Section 351 (b) (1) (A) 
to include exchanges. In other words, if Congress had used the 
phrase “sale or exchange” in the first part of the section, instead 
of merely the term “sale,” the Board would have decided the 
case in our favor. While it is difficult to explain the use of 
“sale of stock” in one portion of the section and of the phrase 
“sale or exchange of stock” in a subsequent portion of the same 
section, except as an inadvertent and immaterial oversight, 
there is no logical basis for the argument that the former phrase 
was intended to have a more restricted scope. 

This kind of inconsistent treatment was criticized by the 
Supreme Court, and the statute was so construed as to avoid 
such a result, in Helvering v. Hammel, 311 U. S. 504, 510. 

Congress was obviously using the terms in a broad sense 
when it referred to “dividends,” “gains from the sale of stock 
or securities,” etc., as indicative of the kind of income contem¬ 
plated in defining a personal holding company for surtax pur¬ 
poses, as distinguished from income of an operating or earned 
nature. In so doing, Congress was not concerned with what 
the parties might call the particular transaction but with what 
the true legal significance of the transaction was. So, if the 
taxpayer had received income designated as compensation 
which was in fact a dividend, it would be included as income 
of a personal holding company. So, in the case at bar, the 
parties received what was termed a liquidating dividend, but, 
since the legal effect of that transaction was, for tax purposes, 
a sale of the stock in question (White v. United States, supra), 
gain must be included within the scope of Section 351 (b) (1) 
(A). Congress there obviously meant to include a sale or any 
other distribution of stock resulting in a taxable gain. 

Prior to the enactment, in 1924, of the predecessor of Sec¬ 
tion 115 (c) the distribution here made would have been taxed 
as a dividend, which type of income is specifically included in 
the personal holding company definition. Congress decided 
that such a distribution should be treated as a capital trans¬ 
action, but in changing the treatment it did not intend to dis¬ 
tinguish between transfers of the stock for cash and transfers 
for other property. There was no intention to attach any 
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technical significance to or distinguish between the term “sale” 
as used throughout the Committee Reports and the term 
“exchange” as used in the face of the statute. 

While Section 351 (b) (1) (A) speaks of “gains from the sale 
of stock,” Congress was obviously concerned primarily with 
the nature of the gain rather than the particular form of trans¬ 
fer followed. It was not using the word “sale” in a narrow, 
textbook sense but was broadly defining income other than op¬ 
erating income. It was the avowed purpose of Congress, in 
first imposing the personal holding company surtax in 1934, to 
preclude a most prevalent form of tax avoidance, the scheme of 
the incorporated pocketbook, by imposing this additional sur¬ 
tax upon nonoperating income, i. e., dividends, interest and 
capital gains attributable to securities held by such company. 
In order to fulfill the obvious legislative purpose, the term “sale 
of stock” should be construed to cover any transaction whereby 
the stock is permanently parted with for a consideration and 
the gain is definitely established. Such is the reasoning of the 
Supreme Court in the recent cases of Helvering v. Hammel, 311 
U. S. 504, and Electro-Chemical Co. v. Commissioner, 311 U. S. 
513. In the Hammel case, supra, the Supreme Court said (p. 
507): 

The term sale may have many meanings, depending on 
the context, see Webster’s New International Diction¬ 
ary. The meaning here depends on the purpose with 
which it is used in the statute and the legislative his¬ 
tory of that use. * * # 

Likewise in Welch v. Street, 116 F. 2d 953 (C. C. A. 1st), the 
Court looked to the underlying purpose of Congress and 
attached a broad scope to the word “sale,” pointing out that 
(p. 955): 

Analytically any transfer of property involves the ex¬ 
tinguishment of interests in one person and the creation 
of interests in another. See American Law Institute, 
Restatement of Property, Section 113. * * * 

The action of the Supreme Court in reversing the decision 
of the lower court in Helvering v. Nebraska Bridge Supply & 
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Lumber Co., 312 U. S. 666, indicates that a sale, in the com¬ 
monly accepted sense of the word, is not necessary to invoke a 
statute which refers merely to “sales.” The lower court there 
1 had predicated its decision upon the premise that the procedure 
by which the land was forfeited to the state for unpaid taxes 
i was not a sale within the plain, ordinary, and proper sense. The 
Supreme Court nevertheless reversed on the authority of the 
Hammel case, supra. 

The legislative history of Section 351 also furnishes further 
1 support for our position. Although the regulation referred to 
above, construing the term “sale of stock” to include final 
1 liquidation distributions, was first promulgated in 1935, the sec¬ 
tion as thus construed was reenacted without change in the 
Revenue Act of 1936, and in 1937 subsection (b) was specifi- 
i cally amended to include gains from the “exchange” of stock as 
well as from the sales. The pertinent Committee Report (H. 
Rep. No. 1546, 75th Cong., 1st Sess., p. 4 (1939-1 Cum. Bull. 
(Part 2) 704, 706)) states that: 

This is merely a clarifying amendment to carry out the 
intent of existing law. 

While such a retroactive declaration, standing alone, would 
not be conclusive, it adds additional weight to the Govern¬ 
ment’s theory by completing the circle of legislative action. 
In first enacting the statute dealing with the nature of liqui¬ 
dating dividends, Congress clearly indicated that no distinction 
was intended in the separate use of “sale” and “exchange.” 
The Treasury Regulations and the pertinent Supreme Court 
decisions looked to the fundamental purpose of Congress in 
enacting such legislation and properly refused to attach any 
significance to the technical distinction between “sale” and 
“exchange.” Finally, in 1937, we have the specific legislative 
declaration that while the statute in question had merely re¬ 
ferred to “sale of stock” Congress had all the while intended to 
include taxable gains from the “exchange” of stock as well as 
from the “sale.” 

The only direct decision on this point is Helvering v. Rebsa- 
men Motors, 128 F. 2d 584 (C. C. A. 8th), in which a divided 
court rejected the Government’s contention in a similar case. 
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The majority opinion in that case recognized the force of the 
Government’s argument and observed that it may well be that 
the Board had given the words “gains from the sale of stock” 
too restricted a meaning. The majority opinion then an¬ 
nounced the questionable rule that the appellate court should 
reverse the Board only when convinced that it was erroneous, 
even if the question involved was purely legal. The dissent¬ 
ing opinion pointed out that while Congress gave no definition 
of “sale”, it disclosed its intent as to the kind of “sale” by the 
exception covering the case of sales of regular dealers of securi¬ 
ties. This pertinent observation was then made (p. 588): 

The context leaves no doubt in my mind that any of the 
innumerable modes of extinguishing the ownership of 
one and vesting it in another for a price falls within the 
broad scope of the word “sale” in the definition so long 
as the case of regular dealers in stocks is not present. 

It is respectfully submitted that the dissenting opinion in 
the above case represents the correct view. 

CONCLUSION 

The decision of the Board of Tax Appeals is erroneous and 
should be reversed. 

Respectfully submitted. 

Samuel 0. Clark, Jr., 
Assistant Attorney General. 
Sewall Key, 

J. Louis Monarch, 

Joseph M. Jones, 

Special Assistants to the Attorney General. 

March, 1943. 





APPENDIX 


DOCKET ENTRIES 

1941 

Jan. 15—Petition received and filed. Taxpayer notified. Fee 
paid. 

Jan. 15—Copy of petition served on General Counsel. 

Feb. 18— Motion to dismiss filed by General Counsel rule 6(e). 

'Feb. 24—Hearing set March 12,1941, on motion. 

Mar. 12—Hearing had before Mr. Sternhagen on motion of re¬ 
spondent to dismiss. Denied. Usual time to an¬ 
swer. Appearance of Henry Ravenel filed at hear¬ 
ing. 

Mar. 12—Order denying respondent’s motion to dismiss, usual 
time to answer—entered. 

Apr. 5—Answer filed by General Counsel. 

I Apr. 5—Request for hearing in New York City filed by Gen¬ 
eral Counsel. 

Apr. 9—Notice issued placing proceeding on New York cal¬ 
endar. Answer and request served. 

Nov. 19—Hearing set Jan. 12,1942, in New York City. 

1942 

Jan. 2—Motion for continuance to a calendar during April 
or thereafter filed by taxpayer. 1/5/42 granted. 

' Mar. 5—Hearing set April 13,1942, in New York City. 

Apr. 13—Hearing had before Mr. Black on the merits. Sub¬ 
mitted. Stipulation of facts filed. Briefs due June 
1,1942. Reply brief due June 15,1942. 

Apr. 22—Transcript of hearing 4/13/42 filed. 

June 1—Brief filed by taxpayer. 

June 1—Brief filed by General Counsel. Copy served 6/2/42. 

June 2—Copy of brief served on General Counsel. 

' Oct. 8—Memorandum opinion rendered. Black. Decision 
will be entered for the petitioner. 10/8/42 copy 
served. 

Oct. 8—Decision entered. Black, Div. 15. 

( 12 ) 
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1943 

Jan. 7—Petition for review by U. S. Court of Appeals for the 
District of Columbia filed by General Counsel. 
Jan. 8— Notice of filing petition for review sent to Lawrence 
A. Baker filed. 

Jan. 25—Designation of points filed by General Counsel, with 
statement of service by mail thereon. 

Jan. 25—Designation of contents of record filed by General 
Counsel, with statement of service by mail thereon. 
Feb. 3—Proof of service of filing designation of points filed 
by General Counsel. 

Feb. 3— Proof of service of filing designation of contents of 
record filed by General Counsel. 

United States Board of Tax Appeals 

Docket No. 106173 

Syndicate Varieties, Ltd., petitioner 

v. 

Commissioner of Internal Revenue, respondent 

petition 

The above-named petitioner hereby petitions for a redeter¬ 
mination of the deficiency set forth by the Commissioner of 
Internal Revenue in his notice of deficiency (2d New York 
Division) dated October 17,1940, and as a basis of the proceed¬ 
ing alleges as follows: 

(1) The petitioner is a corporation organized under the laws 
of Great Britain with its principal office at Cranbourn Man¬ 
sions, Cranbourn Street, London, W. C. 2, England. During 
the year 1936 it did not do business in the United States nor 
maintain an office or place of business therein. 

(2) The notice of deficiency (copy of which is attached and 
marked Exhibit “A”) was mailed to petitioner on October 17, 
1940. 
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(3) The taxes in controversy are personal holding company 
surtaxes and penalty thereon for the calendar year 1936 in the 
sums of $20,949.50 and $5,237.38, respectively. 

(4) The determination of tax set forth in said notice of de¬ 
ficiency is based on the following errors: 

(a) Respondent has erred in determining that a non¬ 
resident foreign corporation was subject to the provi¬ 
sions of Section 351 of the Revenue Act of 1936. 

(b) Respondent has erred in determining that alleged 
gain derived through the receipt of liquidating dividends 
constituted gross income as defined by Section 351 (b) 
(1) of the Revenue Act of 1936. 

(5) The facts upon which the petitioner relies as the basis 
of this proceeding are as follows: 

( : a) Petitioner is informed, believes and therefore 
avers that a non-resident foreign corporation was not 
subject to tax under Section 351 of the Revenue Act of 
1936. 

(b) Respondent has determined that petitioner real¬ 
ized a profit of $139,060.25 in 1936 on the liquidation of 
Circle Dramatics, Inc. Petitioner is advised, believes 
and therefore avers that the profits so determined and 
derived from such liquidation were not “gains from the 
sale of stock or securities” within the meaning of Sec¬ 
tion 351 (b) (1) of the Revenue Act of 1936. 

Wherefore, petitioner prays that this Board may hear this 
proceeding and hold: 

(1) That petitioner is not liable for either personal hold¬ 

ing company surtaxes or a penalty thereon for 
the calendar year 1936. 

(2) That petitioner is entitled to such other and further 

relief as may seem moot in the premises. 

Lawrence A. Baker 
Attorney for Petitioner, 
American Security Bldg., Washington, D. C. 
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United States Board of Tax Appeals 
Docket No. 106173 

Syndicate Varieties, Ltd., petitioner 

v. 

Commissioner of Internal Revenue, respondent 

answer 

Comes now the respondent by his attorney, J. P. Wenchel, 
Chief Counsel, Bureau of Internal Revenue, and for answer to 
the petition filed in the above-entitled case, admits and denies 
as follows: 

(1) Admits the petitioner is a corporation organized under 
the laws of Great Britain with its principal office at Cranbourn 
Mansions, Cranbourn Street, London, W. C. 2, England, and 
denies the remainder of the allegations contained in paragraph 
(1) of the petition. 

(2) Admits the allegations contained in paragraph (2) of 
the petition. 

(3) Admits the taxes in controversy are personal holding 
company surtaxes and penalty thereon for the calendar year 
1936 and denies the remainder of the allegations contained in 
paragraph (3) of the petition. 

(4) (a) & (b). Denies the errors complained of in sub- 
paragraphs (a) and (b) of paragraph (4) of the petition. 

(5) (a) & (b). Denies the allegations set forth in subpara¬ 
graphs (a) and (b) of paragraph (5) of the petition. 

Denies generally and specifically each and every allegation 
contained in taxpayer's petition, not hereinbefore admitted, 
qualified or denied. 
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Wherefore, it is prayed that the petitioner’s appeal be 
denied and that the respondent’s determination be in all 
respects approved. 

J. P. Wenchel 
W 

J. P. Wenchel, 

Chief Counsel , 

Bureau of Internal Revenue. 

Of Counsel: 

E. C. Algire, 

Acting Division Counsel. 

Allen T. Akin, 

Special Attorney, 

Bureau of Internal Revenue. 

em 4-2-41 

MEMORANDUM OPINION 

Black : Respondent has determined a deficiency in personal 
holding company surtax in the amount of $2CK949.50 and a 25 
percent delinquency penalty of So,237.38 for the calendar year 
1936 against petitioner, under sections 351 and 291 of the 
Revenue Act of 1936. 

The above deficiency is computed upon a determined net 
income of $139,060.25. In a statement attached to the de¬ 
ficiency notice the respondent explained his determination of 
the net income as follows: 

It is held that you realized a profit of $139,060.25 in 
1936 on the liquidation of Circle Dramatics, Inc. which 
is taxable to you in accordance with the provisions of 
section 351 of the Revenue Act of 1936. 

Petitioner assigns two errors as to this determination of 
respondent. These two assignments of error are as follows: 

(a) Respondent has erred in determining that a non¬ 
resident foreign corporation was subject to the provi¬ 
sions of Section 351 of the Revenue Act of 1936. 

(b) Respondent has erred in determining that alleged 
gain derived through the receipt of liquidating divi¬ 
dends constituted gross income as defined by Section 
351 (b) (1) of the Revenue Act of 1936. 
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Petitioner concedes that if the Board approves the respond¬ 
ent’s determination that a personal holding company surtax 
is due, then the penalty must be imposed because no return has 
ever been filed. 

The facts were stipulated as follows: 

1. Petitioner is a corporation organized under the 
laws of Great Britain with its principal office at Cran- 
bourn Mansions, Cranbourn, London, W. C. 2, England. 
During the year 1936 it did not have an office or place 
of business nor was it engaged in trade or business 
within the United States. 

2. During the last half of the year 1936 more than 
50% in value of petitioner’s outstanding stock was 
owned by five individuals. All of petitioner’s stock¬ 
holders were nonresident aliens. 

3. At the beginning of the year 1936 petitioner was 
the owner of 7,414 shares of the capital stock of a do¬ 
mestic corporation known as Circle Dramatics, Inc. 
On or about December 24, 1936, petitioner surrendered 
its stockholdings for cancellation and said Circle Dra¬ 
matics, Inc., was completely liquidated, with the result 
that there was received by the petitioner in 1936 securi¬ 
ties, copyrights, cash and accounts receivable of the 
value of §213,120.25. The cost of the stock of Circle 
Dramatics, Inc., owned by petitioner was $74,060.00. 
The petitioner’s gain in 1936 on liquidation of Circle 
Dramatics, Inc., was $139,060.25. 

4. During the year 1936 petitioner did not receive 
from sources within the United States any profit other 
than the profit referred to in paragraph 3 hereinabove. 

5. Petitioner has not filed Federal income, excess- 
profits tax or personal holding company tax returns for 
the year 1936. 

The material provisions of section 351 of the Revenue Act 
of 1936 are as follows: 

Sec. 351. Surtax on personal holding companies. 

[Since this section is set forth in the brief, it will not 
be reprinted here.] 
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. We will consider the questions in the order stated above. 

1. Although petitioner is a nonresident foreign corporation 
whose stockholders are all nonresident aliens, it, nevertheless, 
comes within the term “any corporation” as used in section 
351 (b) (1) of the above statute. Fides, A. G., 47 B. T. A. 280. 
To that extent the first question is decided in favor of the re¬ 
spondent. But before petitioner can be held to be a personal 
holding company it must be determined that “(a) at least 80 
per centum of its gross income for the taxable year is derived 
from royalties, dividends, interest, annuities, and * * * 
gain from the sale of stock or securities.” For that determina¬ 
tion we turn to the second question. 

2. This question must be decided in favor of the petitioner 
upon the authority of Rebsamen Motors, Incorporated, 44 
B. T. A. 36, affirmed 128 Fed. (2d) 584. The principal differ¬ 
ences between that case and the instant proceedings are that 
in the former case the taxpayer was a domestic (Arkansas) 
corporation and the Act involved was section 351 of the Reve¬ 
nue Act of 1934, whereas in the instant proceedings petitioner 
is a nonresident foreign corporation and the Act involved is 
section 351 of the Revenue Act of 1936. Since the material 
provisions of section 351 of the two Acts are identical, and 
since as shown under question (1) above, a nonresident foreign 
corporation prior to 1937 is as much subject to the provisions 
of section 351 as is a domestic corporation, it is at once apparent 
that these differences present no reason for a holding contrary 
to that reached in the Rebsamen case. We hold, therefore, 
that petitioner’s gain of $139,060.25 derived from the complete 
liquidation of Circle Dramatics, Inc. did not constitute “gains 
from the sale of stock or securities” within the meaning of sec¬ 
tion 351 (b) (1) (A) of the Revenue Act of 1936. During the 
taxable year 1936, petitioner derived no gross income from 
royalties, dividends, interest or annuities. It follows that 
for the taxable year in question petitioner was not a “personal 
holding company” as that term is defined in section 351 (b) (1), 
supra; that it was not liable for the surtax imposed by section 
351 (a) of the statute; and that the respondent erred in deter- 
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mining both the deficiency and the penalty in the amounts 
above stated. 

Decision will be entered for the petitioner. 
Entered: October 8, 1942. 


United States Board of Tax Appeals 

WASHINGTON 

Docket No. 106173 

Syndicate Varieties, Ltd., petitioner, 

v. 

Commissioner of Internal Revenue, respondent 

decision 

Pursuant to the determination of the Board, as set forth in 
its Memorandum Opinion, entered October 8, 1942, it is 
Ordered and Decided: That there is no deficiency in per¬ 
sonal holding company surtax, and no penalty for the calendar 
year 1936. 

Enter: 

Entered Oct. 8-1942 

(Signed) Eugene Black, 

Member. 
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IN THE 


United States Court of Appeals 

for the District of Columbia. 


No. 8458. 


GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, Petitioner , 

v. 

SYNDICATE VARIETIES, LTD., Respondent. 


BRIEF FOR RESPONDENT. 


STATEMENT. 

Respondent does not take any exception to the statement 
of the case as presented by petitioner. 

STATUTES AND REGULATIONS NOT CITED BY 

PETITIONER. 

Revenue Act of 1936, c. 690, 49 Stat. 1652: 

“Sec. 119. Income From Sources Within United 
States. 

“(a) Gross income from sources in United States.— 
The following items of gross income shall be treated 
as income from sources within the United States: 
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“(2) Dividends.—The amount received as divi¬ 
dends—” 

“(f) Definitions.—As used in this section the words 
‘sale’ or ‘sold’ include ‘exchange’ or ‘exchanged’; and 
the word ‘produced’ includes ‘created,’ ‘fabricated,’ 
‘manufactured,’ ‘extracted,’ ‘processed,’ ‘cured,’ or 
‘aged’.” 

“Sec. 115. Distributions by Corporations. 

“(a) Definition of dividend.—The term ‘dividend’ 
when used in this title (except in section 203(a)(3) and 
section 207(c)(1), relating to insurance companies) 
means any distribution made by a corporation to its 
shareholders, whether in money or in other property, 
(1) out of its earnings or profits accumulated after 
February 28,1913, or (2) out of the earnings or profits 
of the taxable year (computed as of the close of the 
taxable year without diminution by reason of any dis¬ 
tributions made during the taxable year), without re¬ 
gard to the amount of the earnings and profits at the 
time the distribution was made.” 

“Sec. 231. Tax on Foreign Corporations. 

“(a) Nonresident corporations.—There shall be 
levied, collected, and paid for each taxable year, in 
lieu of the tax imposed by sections 13 and 14, upon the 
amount received by every foreign corporation not en¬ 
gaged in trade or business within the United States and 
not having an office or place of business therein, from 
sources within the United States as interest (except 
interest on deposits with persons carrying on the bank¬ 
ing business), dividends, rents, salaries, wages, pre¬ 
miums, annuities, compensations, remunerations, emol¬ 
uments, or other fixed or determinable annual or pe¬ 
riodical gains, profits, and income, a tax of 15 per cen¬ 
tum of such amount, except that in the case of divi¬ 
dends the rate shall be 10 per centum, and except that 
in the case of corporations organized under the laws 
of a contiguous country such rate of 10 per centum 
with respect to dividends shall be reduced to such rate 
(not less than 5 per centum) as may be provided by 
treaty with such country.” 
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Regulations 94 Interpreting the Revenue Act of 1936. 

“Art. 119-3. Dividends.—Gross income from sources 
within the United States includes dividends, as defined 
by section 115:” 

“Art. 231-3. 

“(a) Nonresident foreign corporations .—A nonresi¬ 
dent foreign corporation is taxable under section 231(a) 
only on fixed or determinable annual or periodical gross 
income received from sources within the United States. 
Its taxable income does not include profits derived from 
the effecting of transactions in the United States in 
stocks, securities, or commodities (including hedging 
transactions) through a resident broker, commission 
agent, or custodian, or profits from the sale within the 
United States of personal property or real property 
located therein.” 

“Art. 351-1. 

“A foreign corporation, whether resident or non¬ 
resident, which is classified as a personal holding com¬ 
pany under section 351 (b)(1) and article 351-2, is sub¬ 
ject to the tax imposed by section 351 with respect to 
its income from sources within the United States. (See 
Section 119.) 

SUMMARY OF ARGUMENT. 

Respondent, being a non-resident foreign corporation, 
was not subject to tax for the calendar year 1936 on the 
gain derived by it from the liquidation of a domestic cor¬ 
poration. The liquidation did not constitute a “sale” of 
the stock within the meaning of Section 351(b)(1) of the 
Revenue Act of 1936. If the liquidation must be considered 
as a “sale”, the terms of Sec. 231 of the 1936 Act limit the 
application of Sec. 351 to the income of non-resident foreign 
corporations which may be classified as fixed or determin¬ 
able annual or periodical gains. A liquidating dividend is| 
not a fixed or determinable annual or periodical gain. 
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ARGUMENT. 

In urging this Court to overrule the Tax Court’s construc¬ 
tion of Section 351(b)(1), petitioner ignores these funda¬ 
mental principles: 

(a) In the case of doubt in the construction of a tax¬ 
ing statute, it will be resolved in favor of the taxpayer, 
Gould v. Gould, 245 U. S. 151, 38 S. Ct. 53. 

(b) While the Commissioner or the Treasury De¬ 
partment may interpret, they can not make or extend 
law by regulation, Manhattan General Equipment Com¬ 
pany v. Commissioner, 297 U. S. 129, 56 S. Ct. 397, 
Koshland v. Helvering, 298 U. S. 441, 56 S. Ct. 767. 

(c) Before there can be found legislative adoption 
of administrative interpretation it must have continued 
over a long period of time, Twining v. Commissioner, 
2nd Circuit, 83 F. (2d) 954, Casey v. Sterling Cider 
Company, 5th Circuit, 294 Fed. 426. 

Petitioner’s principal argument is based on the statement 
in Section 351(b)(4), “The terms used in this section shall 
have the same meaning as w T hen used in Title I.” It as¬ 
serts that Section 351(b)(4) justifies Article 351-2, Regula¬ 
tions 94, defining the term “sale” as used in Section 351 
(b)(1) as including an exchange such as the liquidating 
dividend received by respondent. 

Petitioner fails, however, to point to any general defini¬ 
tion of the term “sale” in Title I to justify his assertion. 
In other sections, excepting Section 119(f), where transac¬ 
tions other than sales, are grouped with sales, the terminol¬ 
ogy of the Act is specific. Section 22(a) refers to “sales 
or other dealings” in property; Section 22(e) refers to 
“sale or other disposition” of property; Sections 111(a) 
and (b) deal with the gain from the “sale or other disposi¬ 
tion” of property; Section 111(c), Section 112(a) and Sec¬ 
tion 117(a) refer to “sale or exchange” of property; the 
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word “sale” in Section 119 is defined as including exchange 
but the definition in Section 119(f) is specifically restricted 
for application to Section 119. 

As stated by petitioner both the Tax Court and the 8th 
Circuit had rejected the Commissioner’s construction of 
Sec. 351(b)(1) prior to the decision in this case; Rcbsamen 
Motors, Inc., 44 B. T. A. 36, Affd. 128 F. (2d) 584, Helver¬ 
ing v. Rcbsamen Motors. That case involved the 1934 Act, 
Sec. 351(b)(1), the wording of which was the same as Sec. 
351(b)(1) of the 1936 Act, and the petitioner was a domes¬ 
tic corporation. Prior to its decision in Rcbsamen Motors, 
Inc., supra , the Board of Tax Appeals (now the Tax Court) 
had decided the case of Montague Miles Co., Inc., 38 B. T. A. 
144. There, the petitioner was a domestic corporation and 
the Commissioner contended that the gain derived from 
the payment of a promissory note fell within Section 351 
(b)(1) of the 1934 Act. The Tax Court found that the 
Commissioner’s interpretation of the word “sale” as in¬ 
cluding an exchange was legislative in character rather 
than an administrative construction of legislation and must 
therefore be invalid. It also refused to accept the conten¬ 
tion which petitioner makes here, that the amendment of 
Section 351 of the 1936 Act by the 1937 Act was merely 
declaratory. Section 3 of the 1937 Act specifically pro¬ 
vided that the amendments to Section 351 of the 1936 Act 
would only apply to years beginning after December 31, 
1936. While the Commissioner did not acquiesce in the 
Montague Miles Case, he did not appeal it. On April 19, 
1943, the Tax Court reaffirmed the principles of the cited 
cases in Callahan Realty Corp. (unreported) Docket No. 
111796. 

Apart, however, from the meaning of the word “sale” 
as used in Section 351(b)(1), and the rejection of petition¬ 
er’s interpretation, by the cases heretofore decided, an 
added reason for affirming the opinion and decision of the 
Tax Court in this case is to be found in the proper correla¬ 
tion of Section 351 with Section 231 of the 1936 Act. 
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The Revenue Act of 1937 contained the first special pro¬ 
visions governing the application of the personal holding 
company surtax to foreign personal holding companies. 
See Supplement P of the 1936 Act as added by Title II of 
the Revenue Act of 1937, Ch. 815, 50 St. 813/ The Reve¬ 
nue Acts of 1934 and 1936 (Sec. 351) imposed the surtax 
on “every personal holding company.” Under both acts 
the regulations of the Treasury Department construed Sec¬ 
tion 351 as being applicable to foreign corporations but Ar¬ 
ticle 351-1, Regulations 94 (Revenue Act of 1936) limited 
the application of the tax to a foreign corporation “whether 
resident or non-resident” with respect to “its income from 
sources within the United States.” Thereafter are added 
“(See Section 119).”* 

Section 119 of the 1936 Act defines income from sources 
within and without the United States for the purpose of 
determining the gross and net income of all foreign cor¬ 
porations. It, however, is limited by Section 231 which 
deals separately with non-resident and resident foreign 
corporations. Sub-section (a) of Section 231, applicable to 
this respondent, specifies its taxable income from sources 
within the United States. It wholly fails to include gains 
either from the sale or exchange of real or personal prop¬ 
erty. In general it includes fixed or determinable annual 
or periodical gains, profits and income specifically includ¬ 
ing dividends, rents, salaries, wages, premiums, annuities, 
compensations, remunerations and emoluments. The tax¬ 
able dividends are those defined by Section 115(a) (see Ar¬ 
ticle 119-3, Regulations 94), i.e., ordinary dividends or dis¬ 
tributions out of earnings and profits. There is no justifica¬ 
tion for concluding that although Sec. 231(a) specifically 
relieves this respondent from the normal tax on a capital 

* This petitioner would not qualify as a foreign personal holding company 
under the 1937 amendment because all of its stockholders were nonresident 
aliens. Sec Supp. P, Sec. 331(2) providing for ownership of more than 50% 
of the outstanding stock by 5 individuals who are citizens or residents of the 
United States. 

* This has been upheld by the Second Circuit in Porto Rico Coal Co. v. 
Commissioner, 126 F. (2d) 212. 
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gain, the general provisions of Sec. 351 impose the special 
surtax on that gain. Therefore, assuming “sale” to in¬ 
clude exchange, respondent is not taxable on the profit de¬ 
rived therefrom. 


CONCLUSION. 

In conclusion we respectfully submit that the opinion and 
decision of the Tax Court are correct and should be affirmed. 

Lawrence A. Baker, 
Attorney for Respondent. 

John F. McCabe, 

Baker, Selby & Ravenel, 

Of Counsel. 


